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MUNICIPAL AMENDMENT ACT, 1986 


This bulletin highlights the recent amendments to the Municipal Act 
contained in Bill 79 which received Royal Assent on July 7, 1986. 


The Municipal Amendment Act, 1986 amended the Municipal Act to enable 
municipalities to develop programs and establish small business incubator 
facilities to encourage the growth of small businesses. 


Section 112 of the Municipal Act previously prohibited municipalities from 
granting bonuses to assist any manufacturing business or other industrial 
or commercial enterprise. The re-enactment of section 112 under the 
Municipal Amendment Act, 1986, continues this general prohibition, and sets 
out four types of financial assistance that are specifically prohibited. 


The legislation also enacted a new section of the Municipal Act, - section 
112a. This new section will permit municipalities to establish programs to 
counsel small businesses in the municipality, and to encourage the 
establishment and growth of new small businesses through the development of 
incubator facilities. 


This bulletin summarizes the new legislation, and briefly explains how 
municipalities may assist small businesses under the new provisions. 
Because it is only a summary, this bulletin should be read in conjunction 
with the Municipal Amendment Act, 1986. 


Copies of the Act are available from: 


In person: Ontario Government Bookstore 
880 Bay Street 
Toronto, Ontario 


M7A 1N8 

By Mail: Ministry of Government Services 
Publications Centre 
5th Floor 


880 Bay Street 
Toronto, Ontario 
M7A 1N8 
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2) 


Enables Municipalities to Establish Incubator Facilities 


Under the new section 112a, councils, with Provincial approval, may 
encourage and assist the initial growth of small businesses by: 


a) providing assistance to non-profit corporations established to 
develop small business incubator facilities; 


b) operating small business incubators through a local board of the 
municipality; 


c) operating small business incubators directly; and 
d) providing funds, land, buildings, low-cost space, as well as 


municipal staff and equipment for the use of eligible small 
businesses and non-profit corporations. 


Councils may also offer counselling services to all local small 
businesses, without obtaining Provincial approval. 


HOW MUNICIPALITIES CAN GET INVOLVED 


Municipalities interested in providing assistance to small businesses under 
the new legislation may do so in one of two ways. 


1) 


The Ministry of Industry, Trade and Technology - Community Small 
Business Centres Program 


Under this program, Provincial funds have been provided to establish a 
number of smal] business incubator facilities throughout the province. 
Three of those facilities (in Brantford, London and the Region of 
Waterloo) are joint provincial-municipal ventures, in which Provincial 
funding has augmented local contributions of funding or land and 
building space. 


At present, this program is fully subscribed. However, enquiries 
concerning the Ministry’s Community Smal] Business Centres Program may 
still be directed to: 


The Manager 

Small Business Advice and Counsel 

Ministry of Industry, Trade and Technology 
7th floor, Hearst Block 

900 Bay Street 

Toronto, Ontario M/7A 2E]1 


2) The Ministry of Municipal Affairs - Municipal Proposals 


Proposals for municipal expenditures on small business incubator 
facilities outside of the Community Small Business Centres Program 
should be forwarded to the Minister of Municipal Affairs. They will 
then be reviewed by the Ministry of Municipal Affairs and the Ministry 
of Industry, Trade and Technology using the same criteria used to 
evaluate proposals submitted for the Community Small Business Centres 
Program. The emphasis in both cases will be on the demonstration of 
economic feasibility, as well as projections of numbers of new 
businesses and jobs created. If a municipal proposal is approved, an 
Order in Council will be issued by Cabinet authorizing the expenditure 
of municipal funds on those small business programs specified in the 
Order. 


Limitations 


When considering submission of a proposal to either Ministry, 
municipalities should keep the following limitations in mind. 


1) The incubator facilities are intended to accommodate new small 
business start-ups. The regulations accompanying the legislation 
therefore state that to be eligible for municipal assistance under the 
Municipal Act, a small business must have less than 100 employees. 


2) Any agreement between a municipality and the Province will specify 
that an incubator tenant must have been a resident of the local area 
for at least one year before becoming a tenant. The extent of the 
local area will also be set out in the agreement. The purpose of this 
requirement is to ensure that municipalities will not attempt to 
entice businesses in other areas of the province to relocate. 


3) The regulations set a $5 per capita limit on municipal spending for 


small business programs under the Act. This limit ensures that 
excessive municipal funds will not be jeopardized in_ the 
implementation of such programs. However, on-going and _ normal 


municipal costs such as building maintenance and advice to small 
businesses are exempt from this limit. 


SUMMARY _OF THE AMENDMENTS 


The Municipal Amendment Act, 1986, repealed section 112 of the Municipal 
Act, replacing it with a revised section 112 and a new section 1ll2a. The 
changes to the legislation are summarized under the following headings: 


ds Restrictions on Bonusing; 

dd. Smal] Business Programs and Incubator Facilities; 
EI. Administrative Structures; and 

IV. Regulations. 


I. 


1) 


RESTRICTIONS ON BONUSING - SECTION 112 


General Bonusing Prohibition - Subsection 112(1) 


The new section 112, which essentially restates the previous section 
112, prohibits the granting of a bonus by a municipality to a 
manufacturing business or other industrial or commercial enterprise. 
In addition to this general prohibition, subsection 112(1) sets out 
a following specific limitations on municipal assistance to 
usiness: 


a) A council shall not assist any manufacturing interest or 
industrial or commercial enterprise, either directly or 
indirectly. 


b) Four types of municipal assistance are specifically prohibited: 


(i) giving or lending any property of the municipality, 
including money; 


(ii) guaranteeing borrowing; 


(iii) leasing or selling any property of the municipality at 
below fair market value; and 


(iv) giving a total or partial exemption from any levy, 
charge or fee. 


This list is not intended to be all-encompassing. Other forms of 
assistance may also constitute bonusing as set out in section 112. 
Municipalities contemplating providing assistance to the private sector 
are advised to obtain legal advice before making any commitments. 


2) Exemption for Community Improvement - Subsection 112(2 


Subsection 112(2) specifically exempts a Provincially approved 
municipal community improvement project under section 28 of the 
Planning Act, 1983 from the provisions of subsection 112(1). Any 
municipal expenditures for such projects are not considered bonusing, 
and are not affected by the enactment of this new legislation. 


II. SMALL BUSINESS PROGRAMS AND INCUBATOR FACILITIES - SECTION 112a 


While section 112 maintains the general restriction on granting bonuses, 
section 112a allows municipalities to provide selected types of assistance 
to eligible small businesses. (To be eligible for assistance, businesses 
must meet the eligibility criteria set out under "Regulations/Other 
Requirements" on page 10 of this bulletin.) 


1) Small Business Counselling - Subsection 112a(1) 


A municipality may provide for the establishment of a counselling 
service to small businesses operating or proposing to operate in the 
municipality. Counselling services would include many of the types of 
assistance presently offered by municipalities, such as providing 
information on potential business locations within the municipality, 
and giving advice on how to start a new business. 


2) Community Small Business Centres/Incubator Facilities 
- Subsections 112a(2),(3) 


Under subsection 112a(3), a municipality may establish an incubator 
facility through participation in the Ministry of Industry, Trade and 
Technology’s Community Small Business Centres Program. Or, with the 
approval of the Provincial Cabinet under subsection 112a(2), a 
municipality may develop its own small business incubator facility- 
either directly or through a board or non-profit corporation - or 
contribute to a non-profit corporation established by another party. 


3) Land Acquisition and Leasing - Clauses 112a(4)(a),(c), 


For the purposes of establishing a small business incubator referred to 
above, a municipality may acquire land and erect or improve buildings 
or structures, and lease that land or building space to an eligible 
small business. 


4) Grants to Corporations - Clause 112a(4)(b 


A municipality may make grants to non-profit corporations created to 
establish small business incubators. The amount of any such grant must 
fall within the maximum amount prescribed by the regulations (see page 
10). Grants may not be made directly to small businesses. 


5) 


6) 


Provision of Goods and Chattels, Personnel - Clauses 112a(4)(e), (f) 


a) A municipality may sell, lease, or otherwise make available for the 
use of an eligible small business or non-profit corporation any 
municipal goods and chattels. These may include such items as 
office equipment, vehicles, furniture, machinery, and any other 


movable municipal property. 


b) A municipality may also make available to any eligible small 
business or non-profit corporation the services of any of the 


employees of the municipality. 


Assistance at Less Than Market Value - Subsections 112a(4), (6) 


a) Available Assistance 


Under subsection 112a(6), municipalities may provide eligible 
businesses occupying incubator facilities and _ non-profit 
corporations administering small business incubators with the 


following types of assistance at less than market value: 


(i) a lease of real property; 


(ii) a sale, lease or other disposition of municipal goods and 


chattels; and 


(i171) the use of municipal goods and chattels or the services of 


municipal employees. 


b) Restrictions 


This provision ceases to apply to an eligible small business at the 
end of thirty-six (36) months following the day it first occupies 
premises leased to it under section 1]l2a. By that time, a business 
should be able to pay market value for goods, services, and rental 
accommodation either in the incubator or in other commercial 
premises. There is no such time limitation on assistance to a non- 
profit corporation that is operating an incubator facility for use 


by small businesses. 


Under subsection 112a(4), any assistance provided to small 


businesses under section 112a is also subject to: 


i) the regulations; and 


ii) the terms and conditions set out in any agreement with the 
Ministry of Industry, Trade and Technology, or in any 


Cabinet Order in Council. 


IIT. ADMINISTRATIVE STRUCTURES 


A municipality may operate a Community Small Business Centre or incubator 
facility directly, or through a non-profit corporation or local board. 


1) 


2) 


Non-Profit Corporations - Clauses 112a(4)(d),(h),(i 


Subsection (5) 


Under clause 112a(4)(d), a municipality may enter into leases (and 
other agreements related to the establishment and operation of an 
incubator facility) with a non-profit corporation created to encourage 
the establishment and growth of small businesses in the municipality. 
Where such a corporation leases any building or structure from a 
municipality, subsection 112a(5) specifies that the corporation shall 
use the building or structure to provide leased premises to eligible 
small businesses. 


If the municipality wishes, under clause 112a(4)(i) it may apply for 
letters patent incorporating a municipal non-profit corporation under 
the Corporations Act. The creation of such a corporation is subject to 
the approval of the Minister of Municipal Affairs, to ensure that the 
powers of such a body do not exceed those of council. This provision 
provides municipalities with a half-way measure between direct council 
or local board management and the type of arms-length relationship 
involved in assisting non-profit corporations established by others. 


The municipality may also appoint one or more of the directors of such 
a municipal non-profit corporation, or any private non-profit 
corporation established for the same purpose (subsection 112a(4)(h)). 


Local Boards 


(a) Establishment - Clause 112a(4)(q) 


Under section 112a, a municipality may establish a local board to 
administer any incubator facility established by the municipality, 
or in which the municipality is participating. Such a board shall 
have the following characteristics. 


(b) Legal Status - Clauses 112a(7)1,4,8 


The board shall be established as a corporate body by a by-law of 
council. Upon the coming into force of the by-law, all of the 
powers, rights, authorities and privileges conferred and the duties 
imposed on council by section 112a, the regulations, and any 
agreement entered into with the province under section 112a, shall 
be exercised by the board, subject to such limitations as council, 
through the by-law, may provide. There is one exception to the 
above provision. The power, right, authority and privilege of the 
council to raise money by the issue of debentures or otherwise for 
the acquisition of lands or the construction of buildings shall not 
be transferred to the local board. 


8 


2) 


Local Boards (continued 


(c) Number and Qualifications of Members - Clauses 112a(7)1,2 


The number of board members shall be determined by council. Any 
person who is qualified to be elected as a member of the council of 
the municipality is eligible for appointment to the board. 


(d) Term of Office - Clause 112a(7)3 


(e) 


(f) 


Board members shall hold office until the expiration of the term of 
the council that appointed them, and until their successors are 
appointed. Members are eligible for reappointment for more than 
one term. 


Finances - Clauses 112a(7)5,6,7 


(i) The board must submit to council, estimates of its 
requirements for the current year at the time and in the 
form prescribed by council. During the course of the year, 
the issuance of any sum of money to the board for the 
conduct of its responsibilities must be requested by the 
board and approved by council. 


(ii) When a disbursement to the board is approved by council, the 
treasurer of the municipality shall, upon receipt of the 
approved requisition, pay out the approved amount to the 
board. 


(iii) On or before the lst day of March in each year, the board 
must submit to council its annual report for the preceding 
year. This report must include a complete audited and 
certified financial statement of its affairs, a balance 
sheet and a revenue and expenditure statement. 


(iv) The municipal auditor shall be the board’s auditor. All 
books, documents, transactions, minutes, and accounts of the 
local board shall be open to the auditor’s inspection at all] 
times. 


Abolition - Clause 112a(7)9 
Upon the repeal of the by-law that established the board, the board 
ceases to exist. The by-law may be repealed by council at any 


time. 


When a board is abolished, its undertakings, documents, assets and 
liabilities are assumed by the municipality. 


IV) REGULATIONS/OTHER REQUIREMENTS 


1) 


2) 


Regulations 


a) 


b) 


Limit on Municipal Spending 


Under Ontario Regulation 686/86, 1986, the maximum amount that may 
be spent by a municipality on the establishment of an incubator 
facility and any other programs administered under section 112a of 
the Municipal Act is $5 per person based on the latest census made 
by the assessor under the Assessment Act. 


Definition of a Small Business 


For the purposes of section 112a of the Municipal Act, a smal] 
business is defined in the regulations as a business which has less 
than 100 employees. Only businesses which meet this requirement 
are eligible for assistance under the Act. 


Other Requirements 


a) 


b) 


c) 


Incubator facilities established either under the Community Smal] 
Business Centres Program or via the Cabinet approval route are 
intended to serve new small business start-ups. 


The principal owner of the business must have been situated in the 
local area for at least one year. 


A municipality establishing an incubator facility, either directly 

or through a local board or non-profit corporation, must obtain the 

approval of the Ontario Municipal Board if: 

1) debentures are issued by the municipality, or 

ii) the municipality commits to the raising of funds in subsequent 
years, thereby incurring a debt payable beyond the term of the 
present council, 


for the purpose of establishing that facility. 
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